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EXECUTIVE SUMMARY

These guidelines set out the approach Wakefield District PCT’s Co-operation and Competition Dispute Resolution Panel will take when considering a dispute under the Principles and Rules for Co-operation and Competition (PRCC) published by the Department of Health on 30 July and coming into effect in October 2010.

Where issues relating to the PRCC cannot be resolved informally, the matter should be dealt with at the most local level. In cases where the complaint is not a reserved matter
, disputes should be brought to the PCT in the first instance. If Wakefield District PCT is unable to resolve the dispute, the matter may be referred to NHS Yorkshire & the Humber’s Dispute Resolution Panel. If the matter is still not successfully resolved, the matter may be referred to the Co-operation and Competition Panel (CCP).

INTRODUCTION
First published in December 2007 as part of the 2008/09 Operating Framework, the PRCC have been reviewed to maintain consistency with the wider policy and regulatory framework. The PRCC published on 30 July are consistent with the White Paper: Liberating the NHS: Equity and Excellence.

The PRCC set out the rules that the Department of Health expects commissioners and providers of NHS services to follow to ensure co-operation and competition. For NHS bodies, matters of compliance with the PRCC are the responsibility of boards, and in respect of PCTs and NHS Trusts, are overseen by SHAs as regional system managers. The current obligations for NHS Foundation Trusts to comply with the PRCC are as required by Monitor. The PRCC are expected to apply until the new competition regime is established as proposed in 2012.

These guidelines set out Wakefield District PCT’s approach to disputes concerning breaches of the PRCC published by the Department of Health on 30 July 2010, coming into effect from October 2010.

These guidelines describe how the PRCC are applied and cover the following topics:

· Acceptance criteria for disputes under the PRCC

· Process

· Decisions

· Rights of appeal

ACCEPTANCE CRITERIA FOR DISPUTES UNDER THE PRCC

Competition issues arising from mergers, acquisitions, joint ventures or vertical integration (mergers) and conduct complaints should be dealt with directly by the CCP in the first instance. Attempts to resolve procurement matters under the auspices of the PRCC should first be made locally. If parties are not sure whether the complaint is a conduct complaint or a procurement complaint they should seek informal advice from the CCP first. 

Advertising disputes should first be taken up with the promoter, and if the dispute is not resolved, the PCT. Procurement disputes should first be taken up with the commissioner, and if not resolved, the PCT. All other disputes in relation to the PRCC should in the first instance be taken up with the local PCT. 

In all circumstances, the Dispute Resolution Panel must consider whether the referral or appeal meet its acceptance criteria. The acceptance criteria are: 

· The content of the dispute is covered by the PRCC or the Code of practice for the promotion of NHS-funded Services

· The applicant provides all relevant, available information to enable the Dispute Resolution Panel to carry out an analysis of the issues

· The Panel is best placed to resolve the issue over other regulators including the Office of Fair Trading (OFT), Advertising Standards Agency (ASA) or the Strategic Health Authority (SHA);

· If legal proceedings are already underway, the panel will take a view on a case by case basis as to whether it will hear the case through the PCT dispute resolution process;

· The dispute is not trivial, vexatious or an abuse of the Dispute Resolution Panel’s procedures

· There is adequate time for the panel to review the complaint appropriately, for example, if there are time critical issues;

· The PCT is the commissioner, or the lead commissioner for the service in question.  

If an application does not meet the acceptance criteria, the Panel will write to the applicant briefly explaining the reasons for this. 

PROCEDURE
The procedure will uphold the national principles for system management
. The Wakefield District PCT’s Dispute Resolution Panel
 will maintain a process that is transparent, objective, fair, prompt and efficient. The process is compliant with potential acceptance criteria for the Cooperation and Competition Panel. 

The procedure is made up of the following stages:

Application, notice of acceptance and response

The initial submission to Wakefield District PCT’s Chief Executive will form the basis of the dispute and the party against whom the dispute is brought will be expected to respond to the submission
. 

Following receipt of the submission, the panel will make an assessment of the following factors:

· Whether the complaint is valid in the context of the acceptance criteria.

· Whether the PCT is the most appropriate body to consider or resolve the issue or whether the complaint should be fast tracked to another organisation, including the OFT, ASA, SHA or CCP.

Where a submission is not accepted by the PCT, the claimant will be informed of what further action is needed and, where necessary, the alternative process they should follow. If the PCT accepts the dispute, it will write to the parties informing them that it will proceed to the next stage. The above process will take no longer than 5 working days. 

Lead Director Review

Following the decision to accept the complaint, the matter will be reviewed by the PCT lead director to determine whether a swift resolution can be achieved without need to call the panel. The lead director may call a meeting of the parties concerned to discuss the matter informally and without prejudice. 

The Panel
If the complaint cannot be resolved by the lead director, the panel will then formally review the complaint. 

The party/parties against whom the dispute is brought will be asked in writing to respond to the submission within a specified timeframe. The Panel may decide to request further information from either party in the case, or from third parties. 

Decision making and final decisions

The Dispute Resolution Panel will formally sit and review the case assessing both sides of the dispute. In most cases this will be based on a consideration of documentary evidence although the Panel may invite representations in person if they deem this to be necessary. In most cases, it is expected that the decision making progress will take no longer than 20 working days.

DECISIONS

The Panel will write to both parties informing them of its decision and any necessary actions to be taken, the Panel will also notify NHS Yorkshire & the Humber and the CCP of the dispute and outcome. If the panel feels unable to determine the dispute, it may, instead of making a decision, refer the dispute to the Strategic Health Authority.

Right of Appeals

It is our expectation that most complaints will be successfully resolved. If however, either party to the dispute is not satisfied with the process followed or the outcome of the dispute, it may appeal to the SHA. Appeals to the SHA must be made within 25 days of being informed of the PCT decision.  

HANDLING CROSS BOUNDARY ISSUES
In cases where a dispute affects more than one PCT, the PCTs concerned will consider which organisation the complaint is made against in determining the relevant dispute resolution process to apply.  The dispute will then be dealt with by the lead PCT alone in accordance with their published dispute resolution process.

FURTHER INFORMATION 
If you have any further queries about this process, please contact Matt England – Head of Contracting and Procurement - matt.england@wdpct.nhs.uk  

ANNEX  A: System Management Principles
The national principles for system management, as defined in the Framework for Managing Choice, Cooperation and Competition are as follows: 

Transparency  

· Communicate the process and decision making criteria widely and in advance

· Engage all relevant stakeholders in the development of this process

· Enforce declarations of interest

· Publish findings within and across SHAs (the latter to enable consistency)

Objectivity

· Base analysis and the decision on objective information and criteria

· Maintain an audit trail

Proportionality

· Only begin the formal dispute process on matters of material importance

· Resources used must be proportionate to the significance of the dispute

Non discriminatory

· The SHA panel must not favour one part of the system over another

Accountability

· The SHA will provide to the Board information relating to the number of disputes considered and outcome.  PCTs will be expected to act on the decision of the SHA panel, and be held to account by their own Board.

Subsidiarity

· Wherever possible the dispute should be managed by the PCT drawing on SHA support as required

· If this fails then the SHA will manage the process – managing issues of conflict of interest through membership of the Competition Panel

Consistency

· Internal coherence and consistency

· Consistency across SHAs; all have agreed to cooperate on process

No double jeopardy 

· Providers should not be held to account differently by different institutions, and there should be read across between the processes at local, regional and national level. 

ANNEX B: MEMBERSHIP OF Wakefield District PCT DISPUTE RESOLUTION PANEL
The WAKEFIELD DISTRICT PCT’s Dispute Resolution Panel has the following three core members:

· Non-Executive Director (Chair)

· Director of Strategy 

· System Management Lead (Secretariat)

ANNEX C: GUIDANCE ON THE CONTENT OF SUBMISSIONS

· Name, addresses, telephone number and email address of the applicant;

· Name and title of the person(s) authorised to represent the applicant;

· Evidence that each of the acceptance criteria has been met;

· Details of the basis of the dispute and which Principles are breached;

· Any supporting evidence available;

· A statement as to the desired outcome or resolution.


















































































































































































� www.ccpanel.org.uk/content/Final-draft-Rules-of-Procedure.pdf


� See Annex A for national principles for System Management


� See Annex B for details of membership of  Wakefield District PCT’s Dispute Resolution Panel 


� See Annex C for guidance on the content of submissions
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